
the  

(2) by a licensed therapistorotherState 
certified or registered therapy assistant, or 
other therapy aides, and 

( 3 )  the facility has a denial of payment by 
theMedicareprogram for the services 
provided. 

(c) Other items and services shall be consid­
ered ancillaries i f  the following requirements 
are met: 

( 1  ) separate charges are customarily record­
ed by the providerfor all residents using 
this service: 

( 2 )  directl! identifiableservicesareren­
dered to a specific resident; 

( 3 )  i t e m  or servicesare furnishedatthe 
direction of a physician because ofspecific 
medical needs; 

(4)  and one of the following: 

( i )  not reusable - e.g., intravenous fluids 
or solutions. oxygen (includingmeclica­
tions). disposable catheters; 

( i i )  represents a cost for each prepara­
tion. e .g .  catheters.colostomy bags 
drainage equipmenttrays and tubing; or 

( i i i )  complex medical equipment - e .g .  
ventilators. intermittentpositive pressure 
breathing ( IPPB)  machines. nebulizers. 
suction pumps, continuous positive air­
\vn\ pressure (CPAP) devices. 

(cl) The ancillary perdiem rate shall be 
computed as follows: 

( I )  Usingeachfacility's most recently 
annualreportsettled cost Medicaid 


ancillarycostsshall be determined i n  

accordance it11 subsection 6.7. 


( 2 )  Using eachfacility's nlost recently 

settled cost report, the per diem Ancillary 

rate
shall be calculated by dividiny 

allowable Medicaid Ancillary costs by the 

numberof medicaidresidentdays. Any 

change to the Ancillary per diem rate shall 

beimplemented at thetime of the first 


7.7 Property and related Per diem 

The Property and Related per diem rate shall 
be computed as follows 

(a) Using each facility's most recently settled 
annual cost report. total allowableProperty 
and Relatedcosts shallbe determined in accor­
dance \\it11 Subsection 6.6. 

(b) Usins each facility's most recently settled 
cost report. the per diem property apd related 
costs shall be calculated by dividiny allow able 
property and related costs by total resident 
days. Any change to the property and related 
per diem rate shall be implemented atthe time 
of first case-mixquarterly rate 
recalculation after the cost report is settled. 

8 aTO BASE RATES 

(a) the offering of a ne\\ institutional health 
service previousl\. appro\.ed under the pr0t.i­
sions of IS V.S.X. $9434. Costs greater than 
those approved i n  the Certificate of Need (as 
adjusted for inflation \ \ - i l l  not be considered 
\\hen calculating such an adjustment. 

S.2 in law 
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specificallyrequires an increase i n  staft' or 
other espenditures. 

8.3 Facilities in  Receivership 

(a) The Division. on application by a receiver 
appointed pursuant to state or federal law. nay 
make an adjustment to the prospective case­
mix rate of a facility in receivership for the 
reasonable and necessaryadditionalcoststo 
the facility incurred on account ofthe recei\.er­
ship. 

(b) On the termination of the receivership. the 
Division shall recalculatethe prospective case-
Inis rate to eliminate this adjustment. 

TheDivision,on application by aprovider. 
may make an adjustmentto a prospective case­
mis rate for additionalcosts \\hich are directly 
related to the installation of energ!. conserva­
tion devices or theimplementation of otller 
efficiency measures, if they have been previ­
ously approved by the Di\.ijion. 

S.5 InterestIkltcs 

(b) A provider tvith an interest rate adjustment 
shall notify the Division of any change i n  the 
interestratewithin 10 da1.s of its receipt of 
notice of thatchange.TheDivision may 
rescind 311 interest rate adjustnlents of an! 
facility failing to tile a timel! notification 
pursuant to this subsectionfor a period of up to 
two years. 

(a) The Division. on applicationb!. a provider. 
may makeanadjustment to the prospective 
case-nlis rate under emelgencies and unfore­

5.7 	 Procrdures and Rcquirrments for R:lte 
Adjustments 

(a) Application for a rate adjustn1ent pursuant 
to this section should be made as follo\\.s. Xp­
proval ofany application for a rate adjustment 
under this section is  at the sole discretion of 
the Director. 
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expenditures. A n  application for PriorAp­
proval is subject to the same requirements as 
an ApplicationforaRateAdjustmentunder 
this section. 

(11) Rate adjustments made under this section 
may be continued as such,at the discretion of 
the Di\.ision. nonvithstanding ageneral rebase 

. 	of Costs. Costs \\.Ilk11are the basis for a con­
tinuing rate adjustment sllall not be included in 
the cost categories used as the basis forthe 
other rate components. 

( i )  The Di\.ision ma!- require an applicant for 
a rate adjustment under this section or under 
subjection -1.I I to file a budget cost report i n  
jtipport of its application. 

(j) \\.'hen determined to be appropriate by the 
Division. abudget rate may be set for the 
facilit!. accordingtotheprocedures in and 
subject to the provisions ofsubsection 5.9 Ap­
propriate casesma>' include. but are not 
limited td. changes in the number of beds. an 
addition to the facility. or the replacement of 
existing property 

~ k )I n  calculating an adjustment underthis 
section and st~bsectio~1-1.11.the Division ma!. 
take into ;~csountthe effect ofsuch changes on 
all t h c .  cost categories of the facilit!. 

9 	 privately nursing FACILITY ASD 
STATE nursing FACILITY rates 

The medicaid per diem paymentratefornursing -:c 
homeservices a x  calculatedaccording to this ::!i, 

section as follo\vs: 

9.1 nursingfacility Rate Components 

The per diem r3t2 of reimbursement consists 
of the followins rate components: 

(a) Nursing Care 

(b) Resident care 

(c)  Indirect 

(d) Director of nursing 

(e) property and Related 

(t) Ancillaries 

(2)Adjustments ( i f  an!.) 


9.3 calculation of thc Total rate 

The total per diem rate i n  effect for any nurs­
ing facilit!. sh3!! be the sun1 of the rates 
calculated for ill< components listed in Sub­
section 9.1 . adjustecl i n  accordance \\.it11 the 
inflation Factm. as described i n  Subsection 
5,s. 

i 

1 .  

( I  j A re\ ision ma>' be made prospectively to a ( a )  The nursing Care rate con1ponent shall be 
rate adjustnwlt under this section and subsec- updated quarterly. 011 the first day .of January, 
tion -1.1 I b:lsed 011 a "look-back" \vhich \vi11 be .April. JuI!. and October.for changes i n  the 

scorethe facility'scomputed based on a provider's actual allowable average cas<-I?lis of 
Costs. medicaid residents. 

( 111)I n  this subsection *.additionalCosts" l1lea11s 
the incremental costs of providingresident 
care direstl! and prosimately caused by one of 
the e\'ents listed i n  this section or subsection 
4.11. I[lsr?asrtj i n  costsresultins from other 
c;1tIsej \ \ i l l  110t be recognizgd. I t  is not 
intended that this section be used to effect a 
senera1 rebase i n  a facility's costs. 

S.8 	 limitation on availability of rate  Ad­
justnlcnts 

providers ma!. not apply for a rate adjustment 
under this section for thesolereason that 
actual costs incurred b> the facility exceed the 
rate of p:l! Illellt. 
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Inis poiit is multiplied by the new averas? 
case-misscore.This product is the net\\ 

Care rate componentNursing (or rat: 
ad.iustment). 

9.1 StatcNursingFilcilities 

State nursing facilities shall be s ~ ~ b j e c tto t h t  
provisions of these rules, except for the rate 
limitations in Section 7 and subsection 9. l (g~) .  
However, at no time shall therates paid tc 
State nursing facilities exceed the upperlimits 
established in 43 C.F.R. 9447.772(b). 

10 	 ESTR.AORDISARY FINASCIAL 
RELIEF 

IO.1 0bjecth.e 

In order to protectMedicaidrecipients from 
the closing of a nursing facility i n  \\ hich the! 
reside,thissectionestablishesaprocess b! 
\vhich nursinghomes that are in i~n~nediar t  
danger offailuremay seekextraordinary finan­
cialrelief. This process does not create an!. 
entitlement to rates i n  escess ofthose required 
by 33 V.S.A. Chapter9 or to any other form of 
relief. 

10.2 Xature of thc Relief 

(a) Based on t l x  individual circumstances of 
each case. the Directormay recomnend an!' of 
the following on such conditions as she or ht 
shall t ind appropriate:arateadjustment. an 
advanceof hleclicaid payments,otherrelief 
appropriate to the circumstances of the appli­
cant. or no relief. 

(b) The Director's Recommendationshall bt i n  
writingandshallstatethereasonsforthe 
Recomme~~dation. TheRecommendation shall 
be apublic recorcl. ... 

(a) Beforea provider may a;:!!. for es­
traordinary financial relief. irr financial 
condition nlust be such that there is 3 

substantial likelihood that it njl! 'c= unable to 
continue in esistence in the imrn=.iiate future. 

(b) Thefollo\ving factors \vi11 be ccnsidered b! 
the Directorin making the Recor.:nendation to 
the Secreta?: 

(7) the inabilit? oithe applica:-.: to pa? bona 
fide debts. 

(>) the potential a\.ailnbilit!. funds from 
related parties. parent corporzions. or an! 
other source. 

(4) the nbilit! to borro\\. ftlr.:s on reason­
able terms. 



10.4 I'rocetlure for Applic;ltio~l 

(a) A n  Application for Estraordinary Financial 
Relief shall be filed with the Division accord­
ing to procedures to be prescribed by the 
Director. 

(b)TheApplicationshall bein Ivriting and 
shall be accompanied by such documentation 
and proofs as the Director may prescribe. The 
burden of proof is at all times on the provider. 
I f  the materials filed by the provider areinade­
quate to serve as abasisforareasoned 
recommendation. the Division sllall deny the 
Application. additionalunless proofs are 
submitted. 

(c) The Secretary shall not be bound in con­
othersidering Applications by any prior 

decision made on any Application under this 
section. Such decisions shall have no prece­
dential value either for the applicant facility or 
for an!. other facilit!.. 

11 	 PAYAIEXT FOROUT-OF-STATEPRO-
VIDERS 

1 I .  1 	 Long-Term C;1re F;lcilities Other  Th:\n 
RehabiIit;~tion Centers 

I 

Pa! 	 Inent iorservices, otherthan Rehabilitation 
services.Center provided to L'ernlont 

Medicaid residents in long-term care facilities 
i n  another state shall be at the per diem rate 
established hledicaid b\. thefor payment 
appropriateagency in that state.Payment of 
the per diel11 rate shall constitute full and final 
pa!.lnent. and no retroactive settlements\vi11 be 
made. 

(a )  Pa! ment forprior-autl~orizedRrtl~nbilitntion 
Center services provided i n  nursin_r facilities 

outsidelocated Vermont for the se\.ereIy 
disabled.such as headinjured or ventilrltor 
dependent people. will be made at the lo\\.est 
O f .  

( I )  the amount charged; or 

( 7 )the bleclicaid rate, including ancillaries 
as paid b!. at least one other state agencyi n  
I-lCF.4 Region 1 .  

(b)  Payment for Relnbilitation Center services 
\\ hich have not been prior authorized by the 
Director ofthe Oftiffice of VermontHealth 
Access or a designee \vi11 be made accorditq 
to Subsection I I .  I. 

1 I .3 Pediatric Care 

KO Medicaidpayments will be madefor 
provided to Vermontservices pediatric 

residents in out-of-state carelong-term 
facilities with outthe prior authoriqtion ofthe 
Director of theOftice o f  VermontHealth 
Access. 

12 R.4TES FORICF/MRS 

13 R.ITESFOR S\\'ISG BEDS 

Pa! merit ~ors\ving-l~ednursing t'ncilit?.ser\.ic­
es pro\.idecl by hospitals. pursuantto 42 U.S.C. 
4 1396Ka). shall be nlxle at a rate equal to the 
averagerate per clietn duringtheprevious 
calendar >ear  under the State Plan to nursing 
facilitieslocated i n  the State of Vermont. 
SupplelnentalpaFmentsmadepursuantto 
section 1 -I and section I7 shall not be included 
i n  the calculation of s\ving-bed rates. 

14 SPECI.4L RATES FOR DIFFICULT TO 
. PLACE INDIVIDUALS 
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eligible for the \'ermont Medicaidprogram 
\\ 11052 unique physical conditionsmakes i t  

extremelyotller\\.ise difficult to obtain 
appropriate Ion,-- term care. 

(b)  A special rate under section isthis 
available at the sole discretion of the Director 
of the Officeof \'ermont HealthAccess 
subject to the conditionssetoutbelow.The 
decision of the Director oftheOffice of 
Vermont Health Access sllall not be subject to 
judicial or administrative revie\v. 

14.2 Required Fintliugs 

Before a rate is pa!.able under this section: 

(a) the Director of the Office of Verlnont 
Health Access. i n  consultation ivith the 
Oftice's hledical Director. and the Director of 
licensing and Protection. must make a \vritten 
tinding that the individual's care needs meet 
the re~llir<l11~iltsof this section and that the 
proposed Fl~<.elllentis appropriate for that 
individual's needs: and 

of(b) the Di\,ision Rate Setting. in 
consultarion \\ ill1 the Director of the Office of 
Health Access and the Commissioner of 
Aging and Disabilities must determine that the 
specin1 rn~cts<i ul1;lcr this section is lo\\er t l p l  

the lowest cost ofan appropriate and available 
care alternative 

14.3 PI:1n ofC:1rL! 

( a )  Bctore ; I I ~i n < l i \  iclual can be placed \\it11 

an!. hcilit! and a rate established. pursuant to 
this subsection. a plan of care for that person 
must be approved by the Director of Licensing 
and Proteclion and the hledical Directorof the 
Oftice of \'crmont Health Access. 

(b)The facility sllnll submit :he resident's 
assessment and plan of care for review b\. the 
Director of Licensing and Protection and the 
Medical Director of the Ofticeof \'ermont 
Health Access \\ Ilenever there is a significant 
change in the resident condition. but i n  no 
case less Irequentl!. than everysis months. 
This basisre\,ie\v shall form the for a 
determinntinn tllnt the payment of the special 
rate should be continued or revised pursuant to 
I4.4(b). 

(a) A per diem rate shall be set b? the Di\.ision 
based on the budgeted allowable incremental 
costs for theindividual's plan of care. The 
rate shall be exempt from the limits in section 
7 of these rules. 

( b )  From time to time the special rate ma\. be 
revised to reflectsignificantchanges i n  the 
resident's assessment and care plan. 

(c) Special rates set underthis section shall not 
affect the facility's normal per diem rate. The 
case-mis\\.eight of anyresidenton\\-hose 
behalf a specialrate is paid sllall not be 
included i n  thecalculationof the facility's 
a\'erape case-mis scorepursuant to subsection 
7.7,(b). but the days ofcareshall be includedin 
the facilit\,'s Medicaid dn!.s and total resident 
days. 

15 	 AD.\IISISTR.4TI\'E review X S D  AP-
PE.4LS 

15. I draft Findings and  Decisions 

(a )  \ \ ' i t h i n  I 5  days of receipt ofeither the draft 
. 	findings or decision or reqnested \vork papers. 

\\hichever is the later. a provider that is dissat­
istied \\-it11 the draft findings or decisionissued 
pll~sll~ll tto Subsection I j . l ( a )  maytile a 
\\rittenRequestforan Informal Conference 
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(b) Within ill days of the receipt of the Re­
quest. theDi.. ision shall contact the providerto 
arrange a mutually convenienttime forthe 
informal conference which be heldshall 
w i t h i n  45 d?:. 5 ofthe receipt of the Request at 
the Divisior.. The informal conferencemay be 
held by telephone At the conference, ifneces­
sary. a date c-nain shall be fised by which the 
provider ma;. file \vrinen submissions or other 
additional c-cessar!' information. Within 20 
daysthere:5r. the Division shall issue its 
official agency action. 

(c) A Rec;.::st for an Informal Conference 
must be pi:r_;ued beforeaRequestforRe­
consideratic:. can be filed pursuanttoSub­
section 15.: 

(cl) Shoul;! :-:J timel! Request for an Informal 
Conferens< >? tiled \v i th in  the time period 
specified i:: 5:lbsection l5.2(a). the Division's 
draft findi1:;s and/or decision are final and no 
longersub.i::r to aclministrative review orjudi­
cia1 appeal. 

(b) A Re;i..:-r for Reconsiderationmust be 
purstled I.?fc~:.ean appeal can betakenpur­
suant to ;;\ ' . S A .  909(a). 

(c) The R?:..?st for Reconsideration nltlst be 
i n  ivr i t ins .  c:? a t'orm prescribed by the Direc­
tor, and til-.! \ \ . i t h i n  30 days of the provider's 
receipt of [:-- official action. 

( I ) A r<;:::st for a hearing. i f  desired: 

other authority for the requested relief and 
the rntionale for the requested remed!: and 

(3) if no hearing is requested. evidence 
necessary to bear the provider's burden of 
proof. including. i f  applicable. a proposed 
revision of the Division's calculations. \vith 
supportins work papers. 

(e) Issues not raised i n  1112 Requestfor Re­
consideration shall not be raised later in this 
proceeding or in an! subsequentproceeding 
arising from the same action of the Division. 
including appeals pursuant to 53 V.S..\.$909. 



Further  

and  

L'.S.A. $909(a)and Subsections 15.5.  15.6 and 
15.7 of this rule. 

(b) W i t h i n  30 da!.~ of the date thereof, a ICF/ 
MR aggrieved by a Final Order of the Division 
may file anappeal using the follo\ving 
procedures. Proceedings under thisparagraph 
are not subject to the requirements o f 3  V.S.A. 
Chapter 25. 

( I )  Request for Administrative Review b\­
the Commissioner of theDepartment of 
Developmental and Metal Health Services. 
TheCommissioneror adesigneeshall 
review a final order of the Division of Rat? 
Setting i f a  timely request is filed \vith the 
Director of the Division. 

( i )  Within I O  days of the receipt of the 
Request,theDirectorshallforward to 
the Commissioner a copyof the Request 
for AdministrativeReview and the 
materials that representthe documentar! 
record of the Division's action. 

( i i )  The Colnmissioner or the designee 
shall revie\v therecord of the appeal and 
may request such additional materials as 
they shall deem appropriate. andshall. i f  
requested b!. the provider. convene a 
hearing on no less than I O  days \vritten 
notice to the provider and the Divisidn. 
\\'ithin 45 da!.s after the close ofthe re­
cord. the Commissioner or the designee 
shall issue a decisionwhich shall bc 
served on the provider and the Division. 

( 2 )  Appeal to theSecretary of Human 
Services. \ L ' i t h i n  30 days of the date of the 
(late of issuance. an ICF/bIR asgrieved b! 
the Comlnissioner's decision, mayappeal to 
the secretar\.. 

( i )  The Notice of Appeal-shall be filed 
\\.it11 the Commissioner. \vho. \ v i t h i n  I O  
tla).s of the receipt of the Notice: shall 
forward to the Secretary a copy of the 
Noticetherecord of t h e  
Atlnlinistrative review 

( i i )  The Secretary or his designee shall 
review the record of the Administrative 

and niay. withinReview their sole 
discretion. hold a hearing. request more 
cloculncntar\information. or takesuch 
o t h e r  s t e p s  t o  r e \ . i e \ \  t h e  

( i i i )  %'ithin 60 days of the filing of the 
Notice of Appeal or the closing of the 
record,whichever is the later. the 
Secretary or the designee shall issue a 
Final Determination. 

(3)  review of the Final 
Determination is available only pursuant to 
Rule 75 of the VermontRules of Civil 
Procedure. 

15.5 	 Request for ..\tlministrative Review to 
the Sccreti1r-y of Human Services pur­
suant to 33 V.S.A. s909(:1)(3) 

(a) No appeal may be taken under this section 
\\-hen the remedyrequested is retrospective 
relief from the operation of a provision ofthis 
rule or such other relief as may be outside the 
po\ver of the Secretarytoorder. Such relief 
may be p~rsuedby an appeal to the Vermont 
Supreme Court or Superior Court pursuant to 
33 V.S.A. $909(a)( I ) and (7). or prospectivel! 
by a request for ruIe3making pursuant 3 V.S.A. 
3S06. 

(c) Proceedingsunderthissection shall be 
initiated b!. tiling t \ w  copies o f a  \ \ i t t e n  Re­
quest f o r  Administrati\ e Re\+\\ \\.it11 the 
Division. 011 forms prescribed therefor. 

(d) b ' i t h i n  5 days ofreceipt oftheRequest. the 
Director shall fonvard one cop? to the Secre­
tary. LVithin IO days thereafter. the Secretary 
shall designate an independent appeals officer 
\\ 110 shall be a registered or certified public ac-
ColIntant. The Letter of Designation shall be 
ser\,ed on all parties to the appeal. A l l  docu­
ments tiled thereaftershall be tiled directly 
\\it11 the independentappealsofticer and 
copies served on a11 parties. 

(e) Within I O  days of the designation of an 
independent appeals ofticer. the Division shall 
forward tohim or her thosematerials that 
represent the documclltnry record of thc .  Divi­
sion's action. 
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. .  
(f) b ' i t h i n  30 days thereafter, the independent 
appeals ofticer shall, on reasonable notice to 
the parties. convene a prehearing conference 
(which may be held by telephone) to consider 
such tnatters as may aid in tlle efficient dispo­
sition of the case, including but not limited to: 

( I )  the simplification of tlle issues, 

( 2 )  the possibility of obtaining stipulations 
of fact and/oradmissionsofdocuments 
\vhich \ \ i l l  avoid unnecessary proof, 

(3)  the appropriateness of prefiled testimo­
n!. 

(4) a schedule for the future conductof the 
case. 

The independent appeals ofticer shallmake an 
orderuhich recites the actiontaken at the 
conference. including any agreements madeby 
the parties. 

(8 )  The inckpendent appeals officershall hold 
ahearing. pursuant to 3 V.S.A. SS09.on no 
less than I O  days written notice to the parties, 
according to the scheduledetermined at the 
prehearing conference. The independent ap­
peals officer shall have the powerto subpoena 
\\ ittlejstg and docutnents and administeroaths. 
TcstiInon! jllall be underoath and shall de 
recorded eitller stenographically or on tape. 
Pretiled tctjtil11on\: i f  admitted into evidence, 
shall be included i n  the transcript, ifany. as 
though gi\,en orall!. at the hearing. Evidentiar! 
Illatterj sllnll be governed by 3 V.S.A. $SlO. 

(11) Theindependentappealsofticer ma!' 
a110\\ or require each party to tileProposed 
Findings of Fact which shall contain a citation 
to the specificpart or parts of the record 
containing the evidence upon which the pro­
posed finding is based. The Proposed 
Findings s lnl l  be accompanies by a ble1110­
randun1 ~ \ iLaw \vhichshalladdress each 
tllatter at ijsLlt. 

( i )  \ \ ? t h i n  60 da!s after the date of the hear­
ing. or after the filinsof Proposed Findings of 
Fact.\\-hiche\,er is the later. theindependent 
appeals ofticer shall file with the Secretary a 
Rttco~nmen~lntionforDecision. a copy of 
\\ hich jh:1Il be served on each of the parties. 

Rcl~olllmrlldntion f o r  DecisionThe shall 
incItde nunltwred tindings of fact and cotlcltt­

(j) At the time the independent appeals ofticer 
makes her or his Recommendation. she or he 
shall transmit the docket tile to the Secretary. 
The Secretary shall retain the file for a period 
of at l e s t  one year from the date of the Final 
Detennination in the docket. kn theevent ofan 
appeal of the Secretary's Final Determination 
to the \.ermont Supretlne Court or to Superior 
Court. the Secretar! shall tnake disposition of 
the file as required b!. the applicable rules of 
civil and appellate procedure. 

(k) An!. party aggrieved by .[(xRecommen­
dation for Decision may fils Esceptions, 
Briefs. and if desired. a written Request for 
Oral . - \ rynent  before theSecretary.These 
submissions shall be tiled \vith the Secretary 
within 15 days of the date of the receipt of a 
cop!- of the Recommendationqndcopies 
serve<!on a11 other parties. 

(111) \ \ ' i thin -15 days of the receipt of the Rec­
omtnecJntion or the hearing on oral argument. 
whiche\ cr is the later. the Secretary shall issue 
a Find Determination 11hich shall be servedon 
the parties. 

(n) .A p;111!' aggrieved b~ a Final Determina­
tion of theSecretary may obtainjudicial 
revie\\ pursuant to 3 3  \!.S.A. .$909(a)( 1 )  and 
( 3 )and Subsections 15.6 and 11j.7 afthis Rule. 

Proceedings under this section shall be initiat­
ed. pursuant to the\ertnont Rulesof Appel- , 

late Procedure. as follo\\:s: : 
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(b) by tiling a notice of Appeal from a Final 
Determination \\.it11 the Secretar!. 

15.7 	Appeal to Superior Court pursuant to 
33 V.S.-A.$909(a)(2) 

De n01'0 re\.ie\v is available in the Superior 
Court of the county \\here the nursing facility 
is located. Such proceedings shall be initiated. 
pursuant to Rule 74 of the Vermont Rules of 
Civil Proccdure. as follows: 

(a) by filing a Notice of Appeal from a Final 
Order \\.it11 the Division: or 

(b) b!- filing a Notice of Appeal from a Final 
Determinntion \\it11 the Secretat-!.. 

I5.S SettlementAgreements 

The Director Ilia!. asree to settle re\.ie\\-sand 
appeals taken pursuant to Subsections 15.3 and 
15.5. and. \\ i t h  the approval of the Sccretar!.. 
Inay agrc? to settle other appeals taken pursu­
ant to 33 \'.S..A. g909 and any other litigation 
invol\-ing the Di\.ision onsuch ressonable 
ternis as she or he may deem appropriateto the 
circu::1stxces of the case. 

16 DEFISITIOSSASDTER3IS 

For  the ptlrposes of tl1ese.rulesthefollo\t.ing 
detinitions c l n d  t t r l l l j  are used: 

.Accl-u:llB:lsis of Accoutlting: an accounting 
s!.jtel11 i n  \\ his11 re\.enuesarereported i n  the 
period i n  \\hich they are earned.regardless of 
\\.hen the!. are collected. and expenses are report­
ed in t h ?  period i n  \ \h ich they areincurred. 
regardless of \\ hen the!. are paid. 

Agency: the .Aymcy of HuInan Services. 
c. 

A1CP.A: .-\mcrican Institute of Certi t id Public 
Xcco1Inr:lllr~. 

.Allo\v:1blc Costs or Espcnses: costs or expenses 
tllat are rcsognized as reasonable and related to 
resident care i n  accordance \\rith these rules. 

Ancill:lr> Scr\.ices: therapy servicesand therapy 
supplies. including osyzen. \vhether or not sepa­
rate charges arc customarily made. Other lnedical 
itsms orser\.icejiclentitiahle ton specitic resident 
furnished 2t t h c .  tlircction of a pl1ysici;ln and for 

Base Year: a calendar year for which the allow­
able costs are the basis for the case-mix prospec­
tive per diem rate. 

Case-hlix \i\'eight: a relative evaluation of the 
nursing resources used i n  the care ofa given class 
of residents. 

Certificate of Seed (COS): certificate of ap­
proval for a new institutionalhealthservice. 
issued pursuant to IS V.S.A. $2403. 

CertifiedRate: the prospectivecase-mix rate 
certified by theDi\-ision of Rate Setting to the 
Department of Social \\'el fare. 

Common Control: \\here an individual or orga­
nization has the ponw to influence or direct the 
actions or policies of both 3 providerandan 
organization or institution SCX\ ing the provider. or 
to intluence or direct the transactions tret\\'een a 
provider and an organizationserving the provider. 
The term includesdirect or indirectcontrol, 
\vhether or not i t  is  legally enforceable. 

Cost Rcport: a report prepnred by a prwicler on 
forms prescribed b! rhe Di\,ision. 

Direct Costs: Costs \\hich are directlyidentifi­
able \\it11 a specific acti\.ity. service or product of 
the pro=~~r i l l l l .  
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DRI: StandardPoors' DRI health care costs 
including national forecasts of hospital. nursing 
home, and home health agencymarketbaskets 
and regional forecastsofCPl (All Urban) forfood 
and colnlnercid poiver and CPIU-All Items. 

Facilityornursing filcility: anursing home 
facility licensed and certified for participation in 
the medicaid Program by the State of Vermont. 

fair market  value thepriceanassetwould 
bring by bona fide bargaining betlveen well-in­
formed bu!.ers and sellers at the date of acquisi­
tion. 

FASB: Financial Accounting Standards Board. 

Final Order of the Division: an action of the 
Di\.ision \\dlich is not subject to change by the 
Division. for \ \hich no review or appeal is avail­
able from the Division. or for which the review or 
appeal period has passed. 

Freestnntling facility: a fncilit:. that is not 
hospital-aftiliatecl. 

funded Depreciation: funds that are restricted 
h!. n facility’s po\.erning body for purposes of 
acquiring assets to be used i n  rendering resident 
care or ser\.icing long tern1 debt. 

FringeBenefits shallinclude pa! roll taxes 
\\ orkers' compensation. pension, group health. 
dental and life insurances, profit sharing. cc!ferc.­
rirr plans and tlesible spending plans. child care 
for employees employeesparties. and gifts shared 
b!. all staff Fringe benefits may includetuition 
forcollegecredit i n  a discipline related to the 
indi\:idual stnffmenlber's employment orcostsof 
obtaining n GED.  

GeneraII! AccollntingAcccptrtl Principles 
(GAAP): those accounting principles with sub­
stantial authoritative support. I n  order ofauthor­
it!. thefollo\\-ing clocuments a& considered 
GXAP: ( I )  FASB Standards and Interpretations. 
('1) APB Opinions ancl Interpretations. ( 3 )  CAP 

ResearchAccounting Bulletins. (-I) AICPA 
Statements of Position. ( 5 )  AICPA Industry 
Accounting and AuditingGuides. (6) FASB 
TechnicalBulletins. (7) FASB ConceptsState­
ments. (S)  AlCPA IssuesPapersandPractice 
Bulletins. and otherpronouncetnents of the 
AICPA or F.\SB. 

HealthCare Fin:lncing Administration 
(HCFA): .Agency within [:..2 U.S. Department of 
Health and Human Ser\ictj  (HHSI responsible 
for developing and it:-.:_.le.menting policies 
zo\.erning the Medicarea r t  medicaid programs. 

Hold Da?: a day for \vhich the provider is paid 
to hold a bell open is  c o u c , l  as a resident day. 

Hospital-affiliatedfacility: a facilitythat is a 
distinct part o f a  hospitrll c provider located either 
at the hospital site orivithi:: 3 reasonable prosim­
ity to the hospital. 

IncrementalCost: the cost incurred in 
alternative choices. 

IndependentPublicAccountant: a Certified 
Public Accountant or registered Public .Accoun­
tnnt not emplo!.ed by the ;:.+\.idel: 

Indirect Costs: costs \\?!:I1 cannot be directly 
identitied \\ it11 a partic(:::.: activity. s;:n ice or 
product ofth;: program. l:-.j!rect costs are appor­
tioned at11c.l:; the progr:. :'.'s servicesusing a 
rational statistical basis. 
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OBRA 1957: the Omnibus Budget Reconcilia­
tion Act of 1957. 

Occupancy Level: the numberof paid days, 
includingholddays. as apercentage of the I i ­
censed bed capacity. 

Per Diem Cost: the cost for one day of resident 
care. 

Prospective Case-Mix Reimbursement Sgstenl: 
a method of payinghealth care providers rates 
that are established in advance. These rates take 
into account the fact that some residents are more 
costly to care for than others. 

Provider Reimbursement Manual, HCFA-15: 
a manualpublished by the U.S. Department of 
Health and Human Services, HealthCare Financ­
ingAdministration.used by the Medicare Pro­
gram to determine allowable costs. 

Rate gear: the State's tiscal year ending June30. 

related organization or related party a11 
individual or entity that is directly or indirectly 
under common ownership or control oris related 
by family or other business association wit11 the 
provider. Relatedorganizationsincludebutare 
not restricted to entities i n  u.hic11 an individual 
\vho directly or indirectly receives or espects ,lo 
recei\.ecompensation in any form is also a11 
owner. partner, officer.director, key emplo!.ee, or 
lencler, \vith respect to the provider, or is related 
by family to such persons. 

Resident Assrssnlent Fornl: Vermont \.ersion 
of a federal fortn, \vhich captures data on a resi­
dent's condition and \\hich is used to predict the 
resource use level neecled to care for the resident. 

Resident D a y  the care of one resident for one 
day of services.The day of admissionis counted 
as one day of care. but the day of discharge or 
death is  not. A paid hold daycounted as a 
resident day. 

RestrictedFunds ; l n d  Revenue: fundsand 
investment income earned from funds restricted 
for specific purposes by donors, escluding funds 
restricted or designated by anorganization's 
governing body. 

RUGS-111: A systematicclassification of resi­
dents i n  nursing facilities based upon a broad 

Secretary: theSecretaryof the Agency of 
Human Services. 

Special nursinghospital-based faiility: a 
facility that meets the follcnving criteria on June 
16, 2001: (a) is physically integraed as part of a 
hospital building with at least one cot11t11ot1 wall 
and a direct internal access bettveen the hospital 
and the nursinghome: (b) is part of a single 
corporation that governs boththe hospital and the 
nursing facility; and (c) tiles one medicare cost 
report for both the hospital and the nursing home. 

standardized resident Days: Base Year resi­
dentdays multiplied by the facility'saverage 
Case-Mix score for the base \.ear. 

State nursing facilities: facilities o\\ ned and/or 
operated by the State of Verlnont. 

Swing-Bed: a hospital bed used to pro\ ide nurs­
ing facilit! services. 

17 t r a n s i t i o n a lp r o v i s i o n s  

(a) For residents of \'ermont StateHospital 

NursingFacilitiestransferredintoanother 

\'ermont licensednursing fxilit!.  (recei\.inz 

facility a special transitional per diem rate is 

available. 


(b) The specialtransitional rate payable for 

each transferred resident shall consist of the 

current per diem rate for the recei\.ing facility 

ascalculatedpursuant to Sections 5 to 9 of 

these rules and a supplemental incentive pay­

ment. to help defra!. the anticipated transitional 

espense of accomtnodating the needs of the 

transferred residents. 


( I ) Transferred residents shall be grouped 
into classes by the Department of 
developmental and Mental Health services 
in consultation \\i t11 the ofDivision 
LicensingandProtection. based 011 the 
anticipated difticult! of and resources 
needed forthetransition. TIK amount of 
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(2) The perdiemsupplementalpayment 
shall be payable as a lump sum for up to 
one year from the date of the transfer or to 
June 30. 1994. whichever period is the 
shorter. as long as the transferredperson 
remainsresident in the facility. Anyad­
vance pa! ments for days during which the 
transferredperson is not residentwill be 
treated as overpayments and subjectto 
refund b!. deductions from the provider's 
Medicaid payments. 

( 3 )  For transferred persons still resident in 
the recci\.ing facility afterJune 30, 199-1, 
the per diemsupplementalpayment will 
continuc to be paid as long as the following 
criteria are satisfied: 

( i )  The transferred person continues to 
resid? at the receiving facility. 

( i i  1 The facilit!- documents to the satis­
faction ofthe Division of Licensingand 
Protxtion that the transferredresident 
con!inues to present significant behavior 
Inmnganent problems by exhibiting 
bellni iors thataresignificantlymore 
chn!:=nging than those of the generql 
nursing facility population. 

(c) The tmsferred resident's current case-mix 
score i n  t h ?  \'ernlont State Hospital Nursing 
Facilities I as determined by the Division of 
licensing .1nA Protection before transfer)shall 
be assigntd t o  the transferred resident for t \ \ o  
quarters ~ 5 t rthe transfer and shall be used as 
theminilxum score for thatresident in t l l t  

calculation ofthe facility's aggreyte case-mix 
score. For subsequent quarters. the score shall 
be based 011 normal resident assessment proce­
dures. 

c 


(d) To be eligible fo ra  special transitional rate. 
the receive ins facilit!, must have i n  place a plan 
of care 2?\elopecl i n  con.iunction \\it11 and 
approwd 5) the Dep~lrtment ofDevelopmental 
and mental Health Services and the Division 
of licensing and Protection. 

A special rate equal !o 1 IO percent of a 
nursing facility's ordinar)- Medicaid rate shall 
be paid for care providtd to Medicaid eligible 
furloughees Of the Dqanment of Corrections. 

17.3 QualityIncentives 

Certain supplemental ~ 3 )nlents may be made 
to nursing facilities x be used for facility 
quality enl1ancements. 

( 2 )  ob-i,jecti\2 standardsofcost 
elficienc!. dete:.:::i!:ed by the.Division. 

37 




nature  

(7) Suppleme:ntal payments \ v i 1 1  not be 
availableunder this subsectionfor any 
facility that does not participate in the 
statewide residrnr surveysatisfaction 
program \\.hen implemented. 

( 3 )  Supplementalpayments shall be 
expended by the provider to enhance the 
quality of care provided in the facility. In 
determining thesethe of 
expenditures the provider shall consult 
\v i th  the facility’s Resident Council. 

( d )  The method of distribution of the quality 
incentive payments shall be subject of anotice 
of practices and procedures issued pursuant to 
subsection 1 .S(d) ofthese rules. 

( I )  the facility's expenditures on \\ages, 
salaries and fringe benefits. less Christmas 
bonuses (except for expenditures on wages 
salaries.fringebenefits, and bonuses of 
owners and theadministrator) i n  the 
baseline period. hich shall bethe last 
quaner of calendaryear 199s. These 
e x p e n d i  shall be adjusted for accruals 
and annualized 

( 2 )  the facility’s expendituresduring the 
State fiscal year (or pantheriof) on \<ages. 
salaries and fringe benetits. less Christmas 
bonuses I cscept for expenditureson \\'ages. 
salaries.fringebenetits. andbonuses of 
o\vners and the acllninistrator). xl~justedfor 
accruals. 



contract costs. including but not lin1itc.d 
to the costs of contractors' elnplo!.ees 
not actusll! Lvorking at the facility. 
overliead and profit. 

(4) \\!age expenditurereports shall be 
subject to theprovisions of these rules 
relating to cost reports, except \\.here such 
provisions are incompatible \\4th the 
specific requirements of this subsection. 

of(c) Final Calculation Total bbge  
Supplement. At such time as all cost categories 
are rebased on a base year no earlier than 
3-000,\\age supplement payments shall cease. 
The total amountof eachfacility's \vase 
supplement shall be the lesser of the 
cumulati\~etotal of t112 fxility's annual \\.age 
expenditure carryfortvards (but not less than 
zero) or thecumulative total of its w a y  

pa)ments. I n  makingsupplement this 
comparison wagesupplement payments and 
the \\,age expenditure carry-forwxdfor part of 
a fiscal !.ear shallbecalculated 
proportionatel!^. 

17.6 [Rcpe;~lctl] 
17.7 .Applic;ltion of Rulc 



# 6 

DEPARTMENT OF HEALTH & HUMAN SERVICES 

Mr. Paul Wallace-Brodeur, Director 

Vermont Office of Health Access 

Agency of Human Services 

103 South Main Street 

Waterbury, Vermont 0567 1-1201 


CENTERS FOR MEDICARE 
& MEDICAID SERVICES 

Division of Medicaid and State Operations 

Region 1 

JFK Federal Building 

Government Center 

Boston, MA 02203 


Re: 	 Vermont State Plan Amendment 01-008, Concerning Attachment 4.19D -
Long Term Care Facility Inpatient Services Payment Methods 

Dear Mr. Wallace-Brodeur: 

We arepleased to inform you that State Plan Amendment TN 01-008 is approved for 
incorporation into theofficial Vermont State Plan. 

This amendment,which was effective on July 1,2001, makes changes to Vermont’s Long 
Term Care Facility payment system. Our review was conducted in accordance with the 
statutory requirements of Social Security Act section 1902 and the implementing Federal 
regulations. 

If you have anyquestions, please call Robert Clausen at (617) 565-1215. 

Sincerely, 


Ronald P. Preston 

Associate Regional Administrator 


Attachments 

bcc: 	 D. Maloney 
R. Clausen 
E. Weisman, PCPG/CMSO 


